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1. Whether evidence concerning other offenses allegedly 


committed by the accused was imporperly admitted. 


2. Whether the jury panel from which the jurors were 


chosen was unconstitutionally selected. 


STATEMENT OF THE CASE 


Louis Hardy was indicted on April 3, 1967, for the second 
degree murder of Jesse Lee Perkins and for carrying a dangerous weapon. 
He was tried before a jury and on March 11, 1968, convicted on both 
counts. Leave to appeal in forma pauperis was granted by the 
trial judge on May 3, 1968. 

Jesse Lee Perkins was shot to death by Louis Hardy shortly 
after noon on Sunday, February 5, 1967, near Maryland Avenue and 17th Street, 
N.E. (Tr. 10, 127). This was not contested at the trial; the appellant 
admitted the shooting, but contended that he did so in self defense. 

The details concerning the events which preceded the 
shooting are confusing and ofttimes eee In broad outline, 
however, the facts as developed at trial may be summarized as follows. 

_About 10:30 that morning, on Eighth Street, N.E., Linda Wilson 
and the sister of Jesse Perkins, Alice Edwards, (also known as "Baby 
Sis" (Tr. 148)) had a fight over who would open a window (Tr. 94-95). 


Subsequently, around noon (Tr. 17), Alice and her sister, Esther Pearl 


1/ Im fact, at one point the Court remarked during a bench conference, 
"I wouldn't give you a nickel for all the testimony, frankly, 
that I have heard on both sides. 
"Frankly, I don't know how this jury is going to decide 
it, how they are going to find out what actually happened." 
(Tr. 131-32). 


2a | 


Edwards,were with Frezel Graham (also known as "Pete"(Tr. 108, 150)) 


near 609 Morton Place, N.E. when Louis Hardy, somes Haman, William 

Hunter (also known as "Reds" (Tr. 85)), Judy Dean Wilson, Linda 

Wilson, and Irma Dean Hardy (the aopettantts cousin (Tr. 107) and 

perhaps another girl arrived on Morton Street (Tr. 71, 124). 

Alice Edwards there had a fight with Irma Hardy (Tr: 96-97). The 

deceased was not present during the events on Morton Street (Tr. 

30, 47, 74). | 
Sometime after 1:00 p.m. Jesse Perkins, David Young, Willie 

James Jones (the brother of David Young (Tr. 48)) were riding in a 

car driven by Frezel Graham (Tr: 54) when they saw a car driven by 

James Haman and containing Louis Hardy and William Hunter Sen SE Hae DS 

Jesse Perkins may have instructed Frezel Graham to eros the Haman pee 


3/ 
which he did. 


The testimony concerning what happened next’ is. contradictory, even 


among the Government witnesses. It is clear, however, that either Frezel 


2/ Willie Jones so testified (Tr. 50), but Frezel Graham stated 
that he did not. (Tr. 32). 


3/ There is a conflict as to how he did so. Graham testified that 
he honked the horn and Haman pulled over (Tr. 53) and Willie Jones 
_ and David Young supported this version (Tr. 50, 54). Haman and 
Hardy testified that they were chased by Graham and finally stopped 
to settle the argument (Tr. 127, 153-54). ‘The evidence is 
clear that Graham had to turn his car around in order to stop 
the Haman car. (Tr. 32-33). | 
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Graham or Jesse Perkins asked James Haman why girls were brought 
around to fight the other girls (Tr. 11-12,.44, 54). 

Frezel Graham testified that he and James Haman were talking 
when Hardy asked if they wanted to fight. Upon receiving a negative 
answer, Hardy ordered them all back in the car. When no one obeyed 
he pushed Jesse Perkins and then started shooting (Tr. 12, 13, 34-36). 
Willie Jones testified that Jesse Perkins pushed Jimmy Haman and Jimny 
got a lug wrench out of the car. At that point Hardy ordered everyone 
back in the car. When no one responded, he pushed Jesse and then 
started shooting (Tr. 44-45). David Young told essentially the same story 
as Frezel Graham (Tr. 54-55). James Haman testified that Jesse Perkins 
took a swing at him and Hardy told Perkins to stop. Perkins then 
started toward Hardy with his hands behind him. It was at this point 
that Hardy fired (Tr. 128). Louis Hardy testified that Perkins swung 
at Haman and that he shoved Perkins to break it up. He then pulled 
his gun and ordered them back in the car. Perkins reached for his 
pocket and started toward Hardy. Hardy shot him (Tr. 154-55). 

The Coroner's Report showed that Perkins died of a chest wound. There 

were also two wounds in the right leg (Tr. 103-04). The evidence is 
uncontradicted that the leg wounds preceded the fatal chest wound. (Tr. 12-13, 
177). 

Immediately after the shopting Hardy drove to the Ninth 
Precinct and turned himself in (Tr. 40, 42). Perkins was taken 
to Casualty Hospital where he was pronounced dead (Tr. 24, 41). 


At the trial and over objection the Court allowed into 
the record testimony describing other offenses chomitted by the 
appellant during the events on Morton Street earlier that morning. 
In his direct testimony Frezel Graham testified that when 
Alice Edwards and Irma Hardy began fighting Alice!'s mother attempted 
to break up the fight and Hardy kicked her (Tr 18-19). He also 
stated that Hardy took a gun from his car and fired it in the air (Tr 19). 
Subsequently, the prosecutor asked to be allowed to bring out testimony 
that Hardy drew a straight razor and told Irma Hardy, “You use it or 
else I will." Defense counsel objected to this testimony and to 
testimony that the appellant had kicked the mother. The Court ruled 
that testimony concerning the gun could come in but that since the 


appellant was not charged with an assault on other people, he would 
| 4/ 


not permit inquiry into a collateral fight (Tr. 38-39). 

Thereafter, the prosecutor again requested permission to present 
evidence that Louis Hardy had kicked Mrs. Edwards on Morton Street and 
had threatened others with a straight razor. This time the Court 
reversed its earlier decision and authorized the inquiry into these 
areas. (Tr. 77-78). | 

Esther Pearl Edwards then testified that Louis Hardy came 


up behind her mother and kicked her while she was trying to stop the 


4/ The defense then produced two witnesses whose only connection with 
the events was that they testified Hardy fired a gun on Morton Street 
One said it was a shotgun (Tr 60). ! 


| 
| 
| 
| 
| 
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fight (Tr. 80). She also testified that Louis Hardy gave Irma Hardy 
a straight razor during the fight and told her, "If you don't use 
this, I'll use it for you." (Tr. 81). 

Alice Edwards was then called by the Government. She testified 
that Hardy gave his cousin a razor and ordered her to use it (Tr. as) — 
She also testified that Hardy kicked her mother. (Tr. 88). 

The defense witnesses denied that Hardy had had 
a razor (Tr. 112, 125, 150-51, 176). They also testified that he 
merely bumped the mother with his knee in an attempt to break 


up the fight. 


In his closing argument the prosecutor referred again and again to 
both the kicking and the razor (Tr. (supp) 56, 57, 59, 62, 63, 66, 79, 80). 


The Court's ruling on one motion is an issue in this case. Before 


the voir dire counsel for appellant moved to strike the jury panel 


as unconstitutionally selected. A lengthy memorandum of points and 


authorities was filed in support. The motion was summarily denied. (Tr. 3-4). 


5/ At this point the Court inquired: 


‘"What does this part have to do with the actual shooting? 
That is the thing I have to decide in my own mind."(Tr. 86). 


States, 142, U.S. 450, 458 (1892): 
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EVIDENCE CONCERNING A PRIOR ATTACK 
AND THE USE OF A RAZOR SHOULD NOT HAVE BEEN’ ADMITTED 


It is a well established rule that evidence is inadmissible 


which tends to prove that the accused committed a crime other than 
6/ 
the one charged in the indictment. The principal reason for the 


rule is to protect the accused from the prejudice which naturally 
arises from knowledge of other crimes: | 


In the civil law, and very early in the common 
law, evidence of other crimes was admitted on the theory 
that a person who has committed one crime is apt to 
commit another. The inference is so great, and the con- 
fusion of the jury so likely, that for more than two 
hundred years, it has been the rule that evidence of other 
crimes is not admissible.7/ | 


The Supreme Court acknowledged this purpose in Boyd v. United 


Proof [of other offenses] only tended to prejudice 
the defendants with the jurors, to draw their minds 
away from the real issue, and to produce the impression 
that they were wretches whose lives were of no value 
to the community, and who were not entitled to the 
full benefit of the rules prescribed by law for the 
trial of human beings charged with crime ES the 
punishment of death. — 


6/ See Boyd v. United States, 142, U.S. 450 (1892); 
Harper v. United States, 99 U.S. App. D.C. 324, 
239 F. 2a 945 (1957); Witters v. United States, 
70 App. D.C... 316, 106 F.2d F.2d 837, 839 = and 
cases cited at note a 


2/ MacLafferty v. United States, 77 F. 2d ns, 719 
Cir. 1935). 


== 


In Burge v. United States, 26 App. D.C. 524 (1906) this Court 
considered the case of a man convicted of the murder of his 
wife at whose trial evidence was admitted that a half hour 
later he had shot his mother-in-law. Stating that if it 
were possible, "We surely would be swift to affirm this 
judgement," the Court nevertheless reversed, observing: 


Jurors are prone to conclude that if a person 
once committed a similar offense, he committed the 
offense charged. 

| To guard against this evil, and at the same time 
to avoid the delay which would be incident to an 
indefinite multiplication of issues, the general rule 
(to which, however, some very importent exceptions 
may be noted) forbids the introduction of evidence 
which will show, or tend to show, that the accused 
has committed any crime wholly independent of that 
offense for which he is on trial. 

(Id. at 534) 


In Burge the exceptions were stated as follows: 


"Generally speaking, evidence of other crimes is 
competent to prove the specific crime charged when 
it tends to establish (1) motive; (2) intent; 
(3) the absence of mistake or accident; (4) a common 
scheme or plan embracing the commission of two or 
more crimes so related to each other that proof 
of one tends to establish the others; (5) the identity 
of the person charged with the commission of the crime 
on trial." 


These exceptions were restated by this Court in Drew v. United 


States, 118 U.S. App. D.C. 11, 331 F. 2d 80, 90 (1964). 


In addition to these ,evidence of other criminal acts has been 
admitted when (1) they are so blended or connected with the one 


on trial that proof of one incidentally involved proof of the 


other; (2) they explain the circumstances of the offense charged, or 


aon 


| 8/ 
(3) they tend logically to prove any element of that offense. 


There are also exceptions relating to specific crimes, such 
9/ 


as some sex crimes. 
While these exceptions have been carved out of the rule 
to allow into evidence the relevant facts and circumstances 
tending to establish any of the constituent elements of the 
offense bacco it is settled that the relevancy of the 
evidence must be balanced against the potential for prejudece 
and confusion. To borrow the imagism of one Court, evidence 
should be excluded "where the minute peg of relevancy will 
be entirely obscured by the dirty linen hung on it. om! This 


Court made clear the necessity for this balancing process in 


Harper v. United States, 99 U.S. App. D. C. 324, 239 F. 2d 945, 


8/ Fairbanks v. United States, 96 U.S. App. D.C. 345, 226 
F. 2d 251, 253 (1955); Harper v. United States, 99 U.S. 
App. D. C. 324, 239 F. 2d 945, 946 (1957)3_ Tupberville 
v. United States, 112 U.S. App. D.C. 400, "303 F. 2d 
411, 416 cert. denied sub nom Williams v, United States 

370 U.S. 946 (1962); Bracey v. United States es 79 U.S. 

App. D.C. 23, 142 F. 2d 85, 87, cert denied, 322 U.S. 


762 (1944). 


9/ See Bracey v. United States, supra. Bracey was accused 
of carnal knowledge of a sixteen year old girl. To 
rebut an issue raised by’ the defense; the trial court 
allowed testimony that Bracey had also had relations with 
his stepdaughter (another exception to the rule). The 
opinion discusses the exception which allows evidence of 
other similar sexual offenses to be admitted. 

10/ Cantrell v. United States, 116 U.S. App. D.C. 311, 


223 F. 2d 613, 614 (1963), cert. dented, 376- ies $55_ (1964). 
11/ United States v. Kahaner, 317 F. 2d 459, 472 (2d cir,) cert. denied 


375 U.S. 836 (1963). See also Powell v. United States, 347 
F. 2d 156, 158 (9th cir. 1965). 


| 
| 
| 
| 
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946 (1957) where after stating the general rule and its exceptions 
the Court observed: 
Such a statement of the law — in terms of a 

general rule and specific exceptions -—- jis convenient. 

Sometimes, however, it is helpful to analyze the law 

into its basic elements. Thus analyzed, the rule is 

that evidence of other offenses is admissible when sub- 

stantially relevant to the offense charged; inadmissible 

when its relevance is insignificant; and in borderline 

cases, admissible when its relevance outweighs the 

undue prejudice that may flow from it, but otherwise 

inadmissible. (Citations omitted). 

The application of these principles to the facts of this case 

require reversal. The assault upon the mother of Alice Edwards 
and the use of the straight razor happened at a different 
place than the shooting of Jesse Perkins, happened at least an 
hour earlier and involved, to some extent at least, a different 
group of people. The deceased was not even present when these 
events transpired. The evidence at the time of the ruling clearly 
showed that the car containing Perkins turned around and stopped 
the car containing the appellant just before the shooting took place 
(Tr. 32-33), thus eliminating any relevancy of the evidence based 
on a common scheme or plan on the part of the appellant. Likewise 
the fact that the decedent (who was a young man (Tr. 184)) kicked 
a woman who must have been several years his senior and threatened 
to use a razor on a girl has nothing whatsoever to do with his 
motive in subsequently shooting Perkins or his intent in shooting hin. 
Mistake or identity were not issues in the case, so the evidence 


could not be relevant there. Certainly the earlier events are not so 
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blended with the offense charged that evidence of one incidentally involves 


prrof of the other. 


Their relevance to explain the circumstances of the 
shooting is doubtful to say the least. The shooting did not follow on 


the heels of the fight on Morton Street, as did the events in Turberville 
12/ 
v. United States. In fact, the killing and the assault on Morton 


Street were at least as removed from each other as were the events in 
Burge v. United States, supra and Crawford v. United States, 59 App. D.C. 
356, 41 F. 2d 979 (1930), in both of which this Court held the evidence 


inadmissible. 


Even assuming, however, that the prior) offenses had some 
relevance in this regard, the prejudice inherent in their admission 


heavily outweighed their usefulness. The circumstances were fully 


explained without reference to them. In fact, the conversation had 
between the parties just before the shooting referred solely to the 
fight between the girls (Tr. 11-12). No mention was made of what 


Hardy did, and there is no evidence which shows that Hardy was after 


12/. 112 U.S. App. D. C. 400, 303 F. 2d 411, 416 (1962). Turberville 
involved an assault in a vacant lot. Evidence was admitted that 
immediately prior to t he attack in question Turberville and another 
had chased a man named Tucker into a drug store near the scene. 

They left, walked onto the lot and asked the victims who were 
sitting there if they had seen a man pass. Upon receiving a negative 
reply the. assault commenced. | 
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the Graham-Perkins group or that they were after him. The Court 
itself recognized the danger of inquiry into this collateral fight 
when he first refused the Government permission to inquire into it: 
I believe we might get into a collateral fight 
which might confuse the jury. I think we had better 
stay with this particular issue .. .-I think both 
of you have had a lot of latitude, but let's stay away 
from the razor incident. 
(Tr. 39) ° 
The emphasis: given these earlier incidents by. the prosecutor 
(two witnesses: whose major contribution was to describe them and 
eight references to them in the closing argument) emphasizes. the 
prejudice inherent in this evidence. 
The prosecutor argued for the admission of this evidence 
to show malice (Tr. 77-78). Under the standard: definition of malice, 


i.e., a heart regardless of social duty, a mind deliberately bent on 
13/ 


mischief, a generally depraved, wicked and malicious spirit, the admissibility 


of virtually any deliberate and wrongful act of the accused might be 


argued including prior convictions, and evidence of a wicked reputation. 


Both Burge, and Crawford, as well as the rule itself block this 
argument, and support reversal of this. conviction. 


The defendant's state of mind at 1:40 when the shooting 


13/ See Junior Bar Section, Criminal Jury Instructions for the 
District of Columbia 62 (1966). 
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occurred was the question. His conduct earlier toward other people 
at another place is not relevant to this issue. This is particularly 
true in view of the clear evidence that circumstances had intervened 
between the two events. The appellant was not looking for trouble 
when his car was stopped. In fact, Frezel Gratesacorned his car 
around and stopped the car of the appellant, a clear indication that 
the events on Morton Street had ended and a new set of circumstances 
had commenced. : 
Again, if relevance is assumed, it is outweighed by prejudice. 
The Government was allowed to introduce evidence that the appellant 
had fired a gun pe Further the Govercesdites evidence relating 
to the shooting itself is certainly sufficient to support a finding of 
aoe = The evidence objected to was so remotely connected to this 
question that the Court itself inquired after he heard it what it had to 
do with the shooting (Tr. 86-87). In these cdrcunstances, the clear 
prejudicial effect outweighs the minute, if any, probative value of the evidenc 


The Court's initial decision of this evidence was the correct one. 


Its subsequent reversal of this ruling was error which requires a new trial. 


| 


14/ This evidence, while also obviously detrimental to the appellant, 
is conceded to be relevant to the charge of carrying a pistol 
without a license. | 

| 


15/ See Green v. United States, D.C. Cir. No. 21, 385, decided 
November 1, 1968. 


aa 


r 
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II. The Court Erred in Denying 

Appellant's Motion to Strike the Jury Panel 

Before the voir dire appellant made a motion to strike the 
jury panel as selected (Tr. 3-4) and filed a lengthy memorandum of 
points and authorities. The motion was denied based on the opinion 
of Judge Gasch in the Bobby Baker case The questions raised 
by this motion are identical to issues present in the Baker case. 
Since this Court has upheld Judge Gasch's decision on these points cad 
the points raised by the motion come squarely within the policy that 
one panel will not overrule a recent decision of another panel » 
Appellant submits, however, that the motion raises serious questions 
affecting a basic right, not only of his but of all defendants tried 
before a jury in the District of Columbia. Belaboring the point we wish 
to make it perfectly clear that it has not been abandoned. The arguments 


made by the memorandum in this case and by the appellant's brief in 
19/ 


Baker are, therefore, adopted and incorporated herein by reference. 


16/ United States v. Baker, 266 F. Supp. 461 (D.D.C. 1967). 


17/ Baker v. United States, D.C. Cir. No. 21, 154, decided August 9, 1968. 


18/ See e.g. Insurance Agents’ International Union v. N.L.R.B., 104 
U.S. App. D.C. 218, 260 F. 2d 736 (1958). 

19/ Brief for Appellant, pp. 65-72, Baker v. United States, D.C. 
Cir. No. 21154. : 
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For the Court's convenience, they are summarized below. The Code 


Sections governing jury selection (11 D.C. Code Secs. 2301-05) es- 


tablishes three specific categories of adults who are incompetent 


to serve on a jury, i.e., convicted felons, persons 
speak, or understand English, and persons incapable 


mental infirmities to render efficient jury service. 


unable to read, 
by reason of 


Women may not 


be compelled to serve. As nearly as may be, the jury commission 


is instructed to select jurors from intelligent and 


the District. 


upright residents of 


The jury commissioners select jurors by means of a 


20/ 


questionnaire and personal interviews. Some of these questions are 


| 
merely irrelevant. Three are inherently bad: 


| 
No. 16 Have you ever been arrested in the District 
of Columbia or elsewhere? If so, give date, 
place and nature of each offense. 


No. 27. Have you ever been treated for meatal illness? 


No. 29. Have you any views opposed to the form of Govern- 
ment established by the U.S. Constitution? 


An affirmative answer to any of these questions results in an interview 


and may result in exclusion from the jury panel. 


Question 16 is overbroad. While the statute speaks in 


terms of felony convictions, this question seeks detailed information 


on all contacts with the police. 


20/ See Affidavit of Jury Commissioner Bliss attached to memorandum 
of points and authorities. See also description in United 


States v. Ware, 237 F. Supp. 849, 851 (D.D 


-C. 1964). 


Questions 27 and 29 are egregious examples of the form of 
juror interrogation condemned in Gideon v. United here a 
case cited with approval in the Jury Report, 26 F.R.D. at 437 
(1960). Injour health-oriented society treatment for mental illness 
is commonplace and the definition of illness itself is flexible, making 
this question irremediably vague, and a trespass upon the privacy of 
prospective ee! 


‘The categories of persons incompetent for jury service 


established by 11 D.C. Code Sec. 2301 should be the sole standards, see 


Rabinowitz v. United States, 366 F. 2d 34 (5th Cir. 1966) (en banc). 


The use of the unauthorized questions and the allegations concerning 
the number of prospective jurors rejected by the jury commission, 
raises a prima facie case that the commission denied the appellant 


his right to a jury which is a cross-section of the community, 


Glasser v. United States, 315 U.S. 60 (1942). 


21/ 52 FP. 2d 427 (8th Cir. 1931) 


22/ See Elfbrandt v. Russell, 384 U.S. 11 (1966); Blagget v. Bullitt, 
377 U.S. 360 (1965); Cramp v. Board of Public Instruction, 368 U.S. 


278 (1961). 
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CONCLUSION 


| 
| 

FOR THE REASONS ABOVE STATED THE APPELLANT PRAYS 
THAT THE JUDGEMENT OF THE DISTRICT COURT BE REVERSED AND THE 


CAUSE REMANDED FOR A NEW TRIAL. | 


| 


Respectfully submitted, 


B. Dwight Perry | 
Dow, Lohnes and Albertson 
1225 Connecticut’ Avenue 
Washington, D. C. 20036 


Counsel for Appellant 
(Appointed by this Court)23/ 


23/ Counsel for appellant wishes to acknowledge the 
contribution of Richard A. Levie, a law student 
at George Washington University, to the peececetion 
of this brief. 
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ISSUE PRESENTED * 


In the opinion of Appellee the following issue is pre- 
sented : 


Was evidence concerning Appellant’s conduct just prior 
to the shooting admissible where that evidence was rele- 
vant to Appellant’s state of mind at the time of the shoot- 
ing and where Appellant’s counsel with wide latitude ex- 
plored background events more far afield than the ques- 
tioned Government evidence on the theory that those events 
were part and parcel of the shooting incident? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,991 


Louis HARDY, APPELLANT 
OF 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On March 6, 7, and 11, 1968, Appellant was tried by 
jury before Judge John J. Sirica on charges of second 
degree murder and carrying a deadly weapon. The charges 
arose out of a shooting at 17th Street and Maryland Ave- 
nue, N.E., around 1:30 PM on Sunday, February 5, 1967. 
The shooting left 18 year old Jesse Perkins dead. The 
jury found Appellant guilty on both charges and the judge 
sentenced him to 30 months to 20 years imprisonment. 
This appeal questions the admissibility of certain bits of 
Government evidence. 

Many witnesses testified at trial on both sides but a de- 
tailed digest of the testimony is not necessary to a proper 
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disposition of this appeal. The Government evidence re- 
lating to the actual shooting incident was elicited from 
eyewitnesses and can be summarized as follows. Around 
1:30 PM on February 5, 1967, Jesse Perkins, with three 
companions,’ pulled up in their car behind the car in which 
Appellant, with two of his friends, had been riding. The 
parties in the two cars were not strangers. All got out. 
After some words were exchanged about a fight earlier in 
the day between female friends of Perkins and Appellant, 
Appellant went over to Perkins and shoved and kicked 
him. Appellant then pulled out a gun and fired four shots, 
one into the ground, two into Perkins’ legs, and a final one 
into Perkins’ chest, killing him. No other weapons were 
seen. Perkins had made no move toward Appellant, had 
not threatened or struck him. Perkins at no time went 
into his pockets as if for a weapon.? (Tr. 9-24, 42-47, 53- 
55.) 

Appellant and his two friends told a different version of 
the shooting incident. After all persons had gotten out of 
the two cars, Perkins hit one of Appellant’s friends and 
then started over toward Appellant with his hands in his 
pockets. Appellant shoved Perkins back, Perkins kept 
walking. Appellant fired once into the ground and twice 
more hitting Perkins in the legs, Perkins kept walking. 
Appellant stopped him with a bullet to the chest* (Tr. 
119-32, 146-58.) 

From the trial outset, Appellant’s attorney with wide 
latitude explored background events to establish Appel- 
lant’s good intentions and to lay a foundation for his ver- 
sion of self-defense. In her opening statement given prior 
to the Government’s case, Appellant’s counsel indicated 
that the shooting on Sunday afternoon was the culmina- 
tion of events beginning the preceding Friday evening. On 


2 These three were the Government eyewitnesses at trial. 


2 Perkins was clad only in a sweater and tight pants, creating 
the inference that his not being armed would have been readily 
apparent to appellant (Tr. 16). 


*The defense witnesses did corroborate that no other weapons 
were seen at the time of the shooting (Tr. 187, 161). 


3 


that night one of Appellant’s female cousins was supposed- 
ly out with the boyfriend of one of Perkins’ sisters. On 
Sunday morning Perkins’ sister supposedly went over to 
where Appellant’s cousin lived and beat up on her because 
of Friday night. Learning of this Appellant with his 
cousin and other friends went over to the Perkins house 
around noon supposedly to try to smooth over the situa- 
tion. A second female fight ensued in which Appellant 
supposedly acted only as an ineffective peacemaker, and 
Appellant and his group left. The shooting meeting at 
Maryland Avenue was supposedly instigated by Perkins to 
pay Appellant back for the fighting visit to the Perkins 
home.* (Supplemental Tr. 23-27.) 

Appellant’s attorney repeatedly put questions to Govern- 
ment witnesses on cross-examination beyond the scope of 
the Government direct, questions relating to the back- 
ground events which she in opening statement had indi- 
cated would show Appellant’s good faith (Tr. 27, 28, 49, 
70, 72). It was after this pattern had developed that 
Government counsel elicited testimony that during the 
noontime female fight at the Perkins house, Appellant had 
kicked Perkins’ mother as she was trying to pull her 
daughter out of the fight and had given a razor to his fe- 
male friend and told her to use it on Perkins’ sister or he 
would (Tr. 80-81). The defense version of the fight de- 
nied that Appellant had either kicked Perkins’ mother or 
made any use of a razor (Tr. 110-12, 124-25, 151). 

Government counsel agreed to a stipulation that if two 
witnesses were called by the defense they would testify 
that Appellant had a good reputation for peace and good 
order (Tr. 198). The defense was also able to bring out 
that the deceased had a bad reputation and had allegedly 
been involved in acts of violence in the past (Tr. 158). 

Judge Sirica’s instructions included a charge on man- 
slaughter (Tr. 223). 


Opening statement by Government counsel was confined to a 
description of the events of Sunday afternoon (Supplemental Tr. 
17-21). 
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ARGUMENT 


The Government evidence relating to Appellant’s kick- 
ing Perkins’ mother and his use of the razor was 
properly admitted. 


(Tr. 9-24, 27, 28, 42-47, 49, 58-55, 70, 72, 80-81, 110- 
12, 119-32, 137, 146-58, 161, 193, 223; Supp. Tr. 17- 
21, 23-27) 


The governing legal principle is that evidence of crimi- 
nal acts separate from the offense charged is admissible 
if it is related to the principal offense so as to explain the 
circumstances of that offense or to tend logically to prove 
any element of that offense.° The evidence questioned in 
this appeal comes within the admissibility principle. The 
shooting arose out of what can be fairly characterized as 
an inter-family feud. Appellant’s alleged acts of hostility 
and violence toward members of Perkins’ family within an 
hour and a half of the Maryland Avenue confrontation cer- 
tainly shed light on Appellant’s state of mind, whether or 
not he acted with malice, during that confrontation.’ 


5 Turberville v. United States, 112 U.S. App. D.C. 400, 308 F.2d 
411, cert. denied, sub nom. 370 U.S. 946 (1962); Bracey v. United 
States, 79 U.S. App. D.C. 28, 142 F.2d 85, cert. denied, 322 U.S. 
762 (1944). 


¢ Cases relied on by Appellant are not apposite. In Crawford v. 
United States, 59 U.S. App. D.C. 356, 358, 41 F.2d 979, 981 (19380), 
this Court reversed an armed robbery felony murder conviction 
because Government evidence of an unsuccessful hijacking foray 
into Maryland just prior to the armed robbery in Washington was 
held to have no relation to any material fact in connection with the 
felony-murder. Appellant’s prior acts are certainly related to the 
malice element of the offense here charged. And in Burge v. United 
States, 26 App. D.C. 524, 586-87 (1906), this Court reversed a wife 
murder conviction because evidence was admitted that shortly after 
the wife had been killed, the accused killed his wife’s mother. The 
Court stated that an after-the-fact incident by itself shed no light 
on the accused’s motive or intent at the time his wife was killed, but 
recognized that prior assaults on the same person or others was a 
different question. 


7 Appellant’s counsel argued that evidence regarding the Friday 
night incident was part and parcel of the offense charged (Tr. 70) 
and later elicited testimony on that basis (Tr. 108-110). The part 
and parcel argument is if anything stronger as support for the 
admissibility of the questioned Government evidence. 
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Permitting the Government to bring out that evidence 
was beyond question in light of the tack taken by Appel- 
lant’s counsel of exploring background events more far 
afield than the Sunday noontime fight to support Appel- 
lant’s self-defense claim. The Government evidence re- 
garding Appellant’s noontime conduct was clearly con- 
trary to the defense indication that he acted only as a 
peacemaker, and as such it was evidence which the jury 
had a right to hear. 

Moreover, the prejudice resulting to Appellant from this 
evidence is very questionable. The jury was faced with 
the very same credibility question in deciding the truth of 
the noontime and Maryland Avenue confrontations. The 
jury was presented with conflicting versions of both, ver- 
sions given in both instances by friends of Appellant and 
friends of the deceased. And on the credibility question 
Appellant had the advantage of evidence being introduced 
as to his good reputation and the deceased’s bad reputa- 
tion.® 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
CLARENCE A. JACOBSON, 
Assistant United States Attorneys. 


%In his brief, Appellant also makes a claim that his conviction 
should be reversed because of a defective process of selecting pro- 
spective jurors. This claim has recently been squarely put to rest 


by this Court. Baker v. United States, —— U.S. App. D.C. ——, 
—, 401 F.2d 958, 964, n. 14 (1968). 
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